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The Reindorf Review
Our analysis of allegations in the Reindorf Review that the University of Essex’s
‘Supporting Trans and Non-Binary Staff’ policy misrepresented equalities law
concludes that it contains misunderstandings and serious errors.

Introduction
Around Christmas 2019, two ‘gender critical’ feminists were disinvited from speaking events
at the University of Essex. First, in December 2019, Professor Jo Phoenix was excluded
from a seminar on “Trans rights, imprisonment and the criminal justice system”1. Then, on or
before 9 January 2020, Professor Rosa Freedman was excluded from an event to which she
had been invited, to mark Holocaust Memorial Week because of her views on gender
identity. After writing to her MP and giving an interview to the Sunday Times, she was then
reinvited to the event on the 27 January2.
Following the withdrawal of these invitations, the Vice Chancellor of the University, Professor
Anthony Forster, commissioned3 an independent review by barrister Akua Reindorf which
led to a written report4 (‘the Report’).
The Report refers to examples of discrimination under the Equality Act 2010 (‘EA 2010’)
contained in the University’s ‘Supporting Trans and Non-Binary Staff’ policy (‘the STNBS
Policy’):
“Under the Equality Act 2010, it is unlawful to discriminate against or treat someone
unfairly because of their gender identity or trans status. Examples of discrimination
include outing someone as trans without their permission, refusing to use someone’s
preferred name and correct gender pronouns and denying someone access to
appropriate single-sex facilities”5
It then challenges these examples:
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“This does not accurately state the law […] it cannot be said that the examples given
would invariably amount to unlawful discrimination (or, in some cases more
accurately, harassment)”6.
The Report also notes an almost identical example of harassment in the University’s
‘Harassment and Bullying Zero Tolerance’ policy (‘the HBZT policy’) which states that
conduct amounting to harassment includes:
“denying a trans person or people access to the appropriate single sex facilities such
as toilets or changing rooms”7
and refers to the criticism of the example in the STNBS Policy.
The Report later notes:
“It is worth noting that the examples of harassment in [the STNBS Policy] might lend
credence to the idea that [letters to the Guardian and Sunday Times signed by Prof
Phoenix] could amount to or lead to unlawful harassment [presumably of trans and
non-binary people at the University]. This policy is founded on an erroneous
understanding of the law (see §§225–226 above). The policy is reviewed annually by
Stonewall, and its incorrect summary of the law does not appear to have been picked
up by them. In my view the policy states the law as Stonewall would prefer it to be,
rather than the law as it is. To that extent the policy is misleading”8
and recommends:
“The University should give careful and thorough consideration to the relative
benefits and disbenefits of its relationship with Stonewall, bearing in mind the issues
raised in this report. In particular, it should consider that this relationship appears to
have given University members the impression that gender critical academics can
legitimately be excluded from the institution […] If the University considers it
appropriate to continue its relationship with Stonewall, it should devise a strategy for
countering the drawbacks and potential illegalities described above”9
The Report appears to be making the following argument:
1. The STNBS policy contains an incorrect summary of the law.
2. Stonewall are responsible for the incorrect summary of the law as they reviewed
the STNBS Policy and the STNBS Policy is consistent with Stonewall’s
objectives.
3. The STNBS Policy has given credence to the incorrect idea that writing letters to
newspapers can amount to unlawful harassment.
4. As a result of the STNBS Policy, members of the University felt it was lawful to
exclude Professors Phoenix and Freedman.
5. Going forward the University should carefully consider its relationship with
Stonewall.
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The publicly available Report (on which our conclusions here are inevitably based) is heavily
and unhelpfully redacted and it is possible that the redaction has distorted the argument
made in the report. If this is the case, then the University should seek to minimize the
redactions so the report can be understood correctly by the wider public.
However, Stonewall has firmly denied it had anything to do with the decision to exclude the
two academics stating:
“A recent report on free speech at University of Essex referenced Stonewall’s
membership of the Diversity Champions programme, suggesting that our advice on
the Equality Act was incorrect, and recommended that University of Essex review
their membership of the Diversity Champions programme. These claims have no
basis. Stonewall staff had no involvement at all in the decision that was reviewed by
the report.”10
Nonetheless, the allegation that Stonewall has given bad legal advice to the University of
Essex caused a media storm11. In this article we examine the allegations in the Report that
the STNBS Policy fails to accurately reflect the law and that this led to the exclusion of the
two gender critical academics.

Stonewall
Stonewall is an LGBT rights advocacy organisation, not a law firm. As far as we know, it
does not purport to offer ‘legal advice’ as opposed to general information about the law. We
would expect the University’s Human Resource professionals to have drafted the policy and
that the University would have taken legal advice specific to its own circumstances from
either internal counsel or from an outside firm of practising lawyers.
Not all the correspondence between Stonewall and the University of Essex is in the public
domain, but feedback provided by Stonewall on the STNBS Policy as part of their ‘Diversity
Champion Program’ is available.
Stonewall stated:
“Your transitioning at work policies, however are excellent and have been noted as
best practice. They are accessible, contain excellent information, including a range of
often overlooked considerations and give clear instruction for the individual
transitioning, their managers, HR and colleagues. Furthermore, the fact that they
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have been devised with trans individuals on staff, student reps, and trans community
groups means that it is well considered and appropriate to your context. Well done!”12
Major allegations made in the Report are that the STNBS Policy contained an incorrect
summary of the law and also that it was unlawful. It was not. However, before even exploring
this question, it is important to point out, perhaps counterintuitively, that, a policy can be
unlawful, but still represent best practice. This is because a policy that represents best
practice is consistent with a professional consensus that this is the best way for
organisations to achieve certain goals. Nonetheless, there might be legal or factual factors
specific to an organisation that means that the accepted consensus approach is unlawful
and that an idiosyncratic approach has to be taken.
A policy can contain an incorrect summary of the law, but still represent best practice for the
following reasons:
1. The summary of the law might be just for information purposes and hence not affect
the operation of the policy.
2. Even if the incorrect summary of the law is part of the operation of the policy,
provided the policy exceeds the legal requirements it could still be best practice.
As a result, determining if a policy represents best practice is different to providing legal
advice on the lawfulness of a policy for a specific organisation or determining if the policy
contains an incorrect summary of the law.
It seems clear that Stonewall reviewed the STNBS Policy to see if it represented best
practice, not to see if it contained an accurate summary of the law; in Stonewall’s opinion the
policy represented best practice.

Akua Reindorf
Ms Reindorf is not a judge or a QC. She is a barrister specialising, to our knowledge, in
employment and discrimination law13. However, gender reassignment discrimination is a
specialised subfield of discrimination law. If she has specialist knowledge of gender
reassignment discrimination then we might expect this experience to appear on her publicly
available CV14. It does not. Indeed, Ms Reindorf appears to acknowledge her limitations in
this area as she writes in the Report that “The [STNBS Policy] should be reviewed by a
specialist lawyer and if necessary amended to ensure that it offers adequate protection and
is lawful.”15
For this reason alone, it is unwise to conclude that the STNBS Policy is unlawful based
purely on Ms Reindorf’s opinion. However, further examination of her conclusions leads to
deeper difficulties with her analysis.
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The STNBS Policy
The Report takes the following quote from the STNBS Policy
“Under the Equality Act 2010, it is unlawful to discriminate against or treat someone
unfairly because of their gender identity or trans status. Examples of discrimination
include outing someone as trans without their permission, refusing to use someone’s
preferred name and correct gender pronouns and denying someone access to
appropriate single-sex facilities.”16
It then makes a number of allegations that this part of the STNBS Policy does not accurately
state the law.

Failure to refer use the term gender reassignment
The Report states
“This does not accurately state the law, since “gender identity or trans status” are not
protected characteristics under the Equality Act 2010; rather, the protected
characteristic is gender reassignment […]”17.
Given both the practical purpose of and the lay audience for the STNBS Policy, using the
terms “trans status” and “gender identity” in a summary of law instead of gender
reassignment is understandable. Gender reassignment is a legal term of art. A lay person
might easily think that gender reassignment covers just those people who have undergone
surgery, but in fact the term goes far wider. It covers those who have not transitioned but
propose to do so18, those who are not undergoing a medically supervised transition19 and
those who are changing only non-physiological attributes of sex20. Anyone who is perceived
to have the characteristic of gender reassignment is also protected21.
The term was recently expanded by the Employment Tribunal to cover those who are nonbinary22 and it is possible that it might be expanded further in the future. Despite the
objection to their usage, the Report provides no evidence nor makes any allegations that
use of the terms “trans status” and “gender identity” in the policy caused any confusion as to
the scope of who is protected under the Equality Act 2010.

Examples given would not always be unlawful discrimination
The Report states that the examples given in the STNBS Policy of discrimination towards
trans people
1. would not “invariably amount to unlawful discrimination”,
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2. notes that “denying someone access to appropriate single-sex facilities is a
contested issue”; and
3. notes that the EA 2010 contains “sex-based exceptions relating to this (see §187
above)”.
The Report has chosen an interpretation of “appropriate single-sex facilities” that seems to
be the single-sex facilities that match a trans person’s gender identity. However, the choice
of wording used is the policy is significant. It could have said “single-sex facilities that match
their gender identity” or “single-sex facilities that match their presentation”.
In the Court of Appeal case of Croft v Royal Mail23, it was held that a trans person has the
right to use the toilet that matches the gender in which they present once they have made
sufficient progress in their transition; when this occurs is to be determined on a case-by-case
basis. A trans person can of course, with the consent of their employers, use the facilities
that match their lived gender prior to the right arising. But once the right has arisen, it is
unlawful discrimination to continue to deny a trans person access to these facilities.
The expression “appropriate single-sex facilities” could mean the facilities appropriate to the
point reached in the person’s transition. If this is the case, then the policy is correct in stating
that denying access to these facilities would be unlawful discrimination.
Further, a handful of ‘gender critical’ legal academics and professionals may consider trans
people’s access to single-sex facilities in the course of their employment ‘a contested issue’
but it is not. The matter was settled by Croft24 nearly 20 years ago.
Referring to the “single-sex exceptions” in the EA 2010 is particularly misleading. From the
context of the policy, facilities refer to toilets, showers and changing rooms. However, none
of the EA 2010 exceptions referenced in para. 187 of the Report allow trans people to be
excluded from these facilities in the course of their employment. The Report might
mistakenly be referring to the single and separate service exception in para. 28 sched. 3 EA
2010, but this exception only applies to services to the public and services provided in the
course of executing a public function. In our opinion, this indicates either a lack of
specialised knowledge or a lack of care by the author of the Report.

The STNBS Policy potentially breaches health and safety legislation
The Report states
“Later in the policy it is said that the University “will not tolerate staff being questioned
inappropriately about the facility they choose or being denied access to that facility”.
This is a problematic provision. Insofar as its effect is that single sex facilities may
be used by whoever chooses to use them in accordance with their gender identity
rather than their sex, it is a potential breach of health and safety legislation, which
requires employers to provide toilets and changing rooms either on a single-sex
basis or in individual lockable rooms”25
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Suggesting a potential breach of health and safety legislation is a very serious allegation as
it indicates potential criminal liability. No factual or legal analysis is offered to back this up.
The STNBS Policy prohibits “staff being questioned inappropriately about the facility they
choose or being denied access to that facility”. It thus indicates that appropriate questioning
of staff is permitted, by implication allowing the denial of access if necessary; the policy does
not allow the free-for-all approach the Report suggests.
We have extensively analysed26 the legal situation regarding the health and safety
regulations and include a summary below.
In terms of toilets, the legal authorities are consistent with the notion that allowing trans
people to use the toilets that match their presentation does not breach the regulations.
The regulations only cover changing rooms where “the person has to wear special clothing
for the purpose of work” (Regulation 24(1)(a) The Workplace (Health, Safety and Welfare)
Regulations 1992). They do not cover changing rooms provided as employee perks, for
example for cyclists or attached to gyms. Even where a changing room is required under the
regulations, the duty to provide “separate facilities for, or separate use by, men and women”
only applies “where necessary for the reasons of propriety”. Even if a court were to interpret
this based on the birth certificates of trans people, which is unlikely as the jurisprudence of
the CJEU applies, an employer can meet its obligation by ensuring “propriety”.
There is a broad obligation not to discriminate against transgender people under the EA
201027. Notwithstanding the arguments given above, to the extent that there is a potential
breach of the health and safety legislation, a well-advised firm would seek to avoid it through
physical measures to ensure propriety rather than risk breaching the EA 2010.
The Report provides no factual analysis to see if the University provides changing facilities
under the regulations nor any to see if propriety is ensured either through physical design
(e.g. cubicles) and/or policies (e.g. a changing room etiquette policy).
Allowing transgender staff to use the facilities appropriate to the gender in which they
present has been best practice for a number of years. The Government and Equalities Office
guidance, ‘The recruitment and retention of transgender staff: Guidance for employers’ has
stated for at least the last six years that “a trans person should be free to select the facilities
appropriate to the gender in which they present”28.
In summary, the STNBS Policy does not allow inappropriate use of facilities and the Report
does not offer any factual analysis to determine if any potential breach of the regulations is
possible. The Report’s suggestion that possible criminal offences might be being committed
is irresponsible scaremongering.
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Suggested links between the STNBS Policy and the exclusion of the academics
The Report suggests that the examples of harassment in the STNBS Policy “might lend
credence”29 to the erroneous idea that the letters that were written to national newspapers30
could amount to or lead to unlawful harassment. However, the Report presents no evidence
that this actually happened. As we have explained above, we believe the examples
represent the law correctly. Even if the examples misrepresented the law for the reasons
given in the Report, no evidence is presented that this led to the erroneous idea. All the
examples in the STNBS Policy concerned potential actions taken directly against trans and
non-binary members of the University’s staff; this is entirely different from writing to a
national newspaper.
Furthermore, the Report indicates that the STNBS Policy was somehow uniquely influential
in the decision to disinvite the two academics. This forms part of Ms Reindorf’s point of view
that Stonewall was somehow culpable in this action. However, she admits the HBZT Policy
contains an almost identical example of harassment. Clearly Stonewall had nothing to do
with the HBZT Policy, yet the Report does not make it clear why the STNBS Policy is the
unique inspiration for the actions taken against the two academics. It is difficult to conclude
that this was not due to bias in Ms Reindorf’s approach and analysis.

Policy changes following the Reindorf Review
No change to the HBZT Policy has been made and the version dated July 2020, which was
considered in the Report is still current31.
The University has now updated its STNBS Policy32, as of April 2021. The policy is largely
the same, but it no longer refers to “gender identity” or “trans status”, instead referring to the
protected characteristic of gender reassignment. It also provides an explanation of what this
means.
“Under the Equality Act 2010, it is unlawful to discriminate against or treat someone
unfairly because of the protected characteristic ‘gender reassignment’, defined as
‘where person has proposed, started or completed the process to change his or her
sex’. Individuals do not have to be under medical supervision to be protected by the
law. The University’s policies go beyond the requirements of legislation and protect a
broader group of people than those covered by the term ‘gender reassignment’. Our
policies cover all trans people, including those with non-binary gender identities.”33
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The policy continues to state
“Examples of discrimination include outing someone as trans without their
permission, refusing to use someone’s preferred name and correct gender pronouns
and denying someone access to appropriate single-sex facilities”34
and also
“The University will not tolerate staff being questioned inappropriately about the
facility they choose or being denied access to that facility.”35
Given the date of the review and the change from gender identity or trans status to gender
reassignment, the revision was clearly made in response to the Reindorf Review and would
very likely have involved specialist legal advice. The only change that appears to have been
made to the policy is changing gender identity or trans status to gender reassignment and
the provision of an explanation of what gender reassignment means. In our opinion, the
operational effect of the STNBS Policy is unchanged.

Conclusion
The Report makes no allegation that Stonewall was directly involved in the decision to
exclude the two academics and indeed Stonewall has denied it had anything to do with it.
Yet the report seems to follow a process of tortuous conflation to pin the blame on Stonewall
for this decision. It does this by alleging that the examples in the STNBS Policy were
contrary to the law, that Stonewall had some responsibility for this and that this is some way
led to the decision to exclude the two academics. Our analysis shows no unlawfulness in the
examples in the policy or indeed the policy itself and the latest version of the policy created
after the report remains the same in every material sense.
For at least the last couple of years ‘gender critical’ feminists have campaigned to ‘get
Stonewall out of universities’36. Based on the analysis set out in this article, in our opinion,
the Report, with its paucity of evidence, unfairly blames Stonewall for the exclusion of the
two academics and even tries to convince the University to sever its ties to Stonewall. The
University has declined to do so37 and as of March 2021 intends to continue its membership
of the Stonewall Diversity Champions scheme38. We congratulate the University of Essex on
its continuing commitment to trans and non-binary people and for recently apologising “for
anyone having been made to feel unsafe as a result of the Review”39.
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Given the media circus caused by the Report, we have written to Ms Reindorf setting out our
concerns about her report and asking her to release an amended version which is fair and
accurate. To date, we have received no reply.
Trans Legal Project
7 July 2021
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